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Trademar k Judges.

Opi nion by Cissel, Admi nistrative Trademark Judge:

On Cctober 26, 1999, applicant filed the above-
referenced application to register the mark “FLOANER BED
FOUNTAI N’ on the Principal Register for “decorative water
fount ai ns conpri si ng an under ground basin, tubing and
punp.” The basis for filing the application was
applicant’s assertion that it possessed a bona fide
intention to use the mark in commerce in connection wth

t hese goods.
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The Exami ning Attorney refused registration under
Section 2(e)(1) of the Lanham Act, 15 U. S.C. Section
1052(e) (1), on the ground that the mark applicant seeks to
register is nerely descriptive of the goods set forth in
the application.

Submitted in support of the refusal to register were
excerpts fromarticles retrieved fromthe Nexis database of
publ i shed articles which illustrate that fountains are
often used in gardens in conjunction with fl ower beds. For

exanple, the March 9, 2000 edition of The Col onbi an

(Vancouver, Washington), in discussing designs prepared for
a community square, noted that each design had “fl ower
beds, a bell tower and a fountain shooting pulsating jets
of water into the air.” The February 28, 2000 edition of

The Chicago Tribune stated that “a new park proposed for

downtown Arlington Heights will feature a fountain, flower
beds and an el evated stage that could be used for
performances.” The Septenber 25, 1999 the edition of The

Washi ngt on Post stated that “an indi spensable feature of

such a Truscan garden is a central pool containing a stone
statue fountain. Around it are four symretrical flower

beds..” The August 29, 1999 edition of The Orange County

Regi ster includes a description of a garden wherein “fl ower

beds surround a fountain and statues.” The August 25, 1999
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edition of The Tines-Pi cayune includes this sentence:

“Anyway, |ast Saturday Rock and | toiled for hours
installing a fountain in the flower bed near the patio.”

The July 9, 1999 edition of The Spokane Spokesnan- Revi ew

coment ed t hat ...the hole has becone a fountain and raised
fl ower beds, thanks to a lot of hard work.” The June 10,

1999 edition of The Tennessean describes “...the w nding

path | eading froma formal fountain encircled with flower
beds through shrubs and under trees into a rocky, shaded

pool.” The May 7, 1999 edition of The New York Tines

describes a garden as “formally arranged in the cl assi cal
French style, with two circular flower beds surrounding a
| arge fountain..

Applicant responded to the refusal to register with
argunment that its mark is not nerely descriptive of the
goods specified the application. Applicant contended that
al t hough the mark “may suggest to consuners that
applicant’s fountains nay be placed in fl ower beds, as the
submitted specimen establishes,! the fountains do not have
to be used in flower beds.” Thus, applicant argued, the

mark is not nmerely descriptive.

Y This is a curious statenent in view of the fact that the
appl i cation, as noted above, is based on applicant’s assertion of
the intention to use the mark in conmmerce, rather than upon
actual use. No specinen of use was submitted in connection with
this application.
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In addition to arguing against the refusal to
regi ster, applicant anended the application to disclaimthe
descriptive word “FOUNTAI N’ apart fromthe mark as shown.

In the second Ofice Action, the Exam ning Attorney
made final the refusal to register under Section 2(e)(1) of
the Act. Additional evidence was submtted in support of
the refusal. Copies of pages froma search of the Internet
were submtted to show that fountains are used in flower
beds. “The Intimte Gardener” pronotes fountains as
“garden accents.” One such advertisenment shows a “Brass
Toad Fountain” which is shaped |like a toad. The
advertisement states that “this cute little toad can hide
in your flowerbed or planter.” Many other fountains,
apparently designed for use in gardens, are displayed in
this catal og.

Al so submtted with the final refusal to register was
a copy of an article taken fromthe Internet concerning a
park with a fountain in a flower bed, but the park appears
to be in Mosejaw, which is apparently in Canada, and we
have no way of know ng whet her any appreci abl e nunber of
people in the United States have been exposed to either the
article or to actually seeing this fountain in Mosejaw.

Thus, this evidence is of little probative val ue.
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Applicant tinmely filed a Notice of Appeal fromthe
refusal to register, and subsequently submtted an appeal
brief. The Exanmning Attorney filed his brief on appeal,?
and applicant filed a reply brief, but applicant did not
request an oral hearing before the Board.

The test for determ ning whether a mark is nerely
descriptive wwthin the nmeani ng of the Lanham Act is well
settled. A mark is nerely descriptive under Section
2(e)(1) of the Act if it inmmediately and forthwith conveys
i nformati on concerning a significant quality,
characteristic, feature, function, purpose or use of the
goods. In re Gyulay, 820 F.2d 1216, 3 USP@d 1009 (Fed.
Cr. 1987); In re Abcor Devel opnment Corp., 588 F.2d 811,
200 USPQ 215 (CCPA 1978). It is not necessary that a term
describe all of the properties or functions of the goods in
order for it to be considered to be nerely descriptive of
them rather, it is sufficient if the termdescribes any
significant attribute or idea about them Mbreover,
whether a termis nerely descriptive is determned not in
the abstract, but in relation to the goods for which

registration is sought, the context in which it is being

2 Submitted with this brief were dictionary definitions (of which
we can take judicial notice), of “flower bed” and “fountain,”

al t hough applicant does not appear to contest the meanings of

t hese terns.
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used in (or is intended to be used) in connection with

t hose goods and the possi ble significance that the
termwoul d have to the average purchaser of the goods
because of the manner of its use. See In re Bright-Crest,
Ltd., 204 USPQ 591 (TTAB 1979). A mark is suggestive,
rather than nerely descriptive, if, when the goods are
encount ered under the mark, a nultistage reasoning process
or the use of inmagination, thought or perception is
required in order to determ ne what attributes of the goods
the mark indicates. In re Mayer-Beaton Corp., 223 USPQ
1347 (TTAB 1984). The question is not whether soneone
presented with only the mark could correctly specul ate as
to what the goods are. Rather, the question is whether
someone who knows what the goods are will understand the
mark to convey information about them See In re Home
Bui | ders Associ ation of Geenville, 18 USPQ2d 1313 (TTAB
1990); and In re Anerican Geetings Corp., 226 USPQ 365
(TTAB 1985).

Based on careful consideration of the witten record
in this application and the argunents of applicant and the
Exam ning Attorney in light of the relevant |ega
authority, we hold that the Exam ning Attorney has net his

burden of establishing that the term applicant seeks to
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register is nmerely descriptive of the goods with which
applicant intends to use it.

As applicant admtted in its response to the first
O fice Action, the fountains with which it intends to use
the mark may be placed in flower beds. This is a
significant purpose, use or function of decorative water
fountains, and the market imrediately and forthwi th conveys
this informati on about these products. Under these
circunst ances, Section 2(e)(1) of the Act precludes
registration of the term

Applicant’s argunent that its fountains do not have to
be used in flower beds is not persuasive of a different
holding in this case. That applicant’s fountains may be
used in the manner indicated by the mark is a significant
feature or characteristic of the goods. That they have
ot her features or uses that the nmark does not describe does
not make the term sought to be registered any | ess
descriptive of the characteristic which it does identify.

Applicant submitted with its brief copies of a third-
party registration of the mark “FLONER BED' for housewares
and gl ass goods, nanely, flowerpots and drain dishes for
fl ower pots, as well as copies of information concerning
three third-party applications for nmarks which al so include

this term Although this evidence was not properly made of
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record in accordance with Trademark Rul e 2.142(d), the
Exam ni ng Attorney nonethel ess addressed it, so we have
considered this evidence. As the Exam ning Attorney points
out, however, only one trademark registration is cited by
applicant; there is no evidence that this mark is in actual
use; and the goods identified therein are unrelated to the
products specified in the instant application. Thus, the
exi stence of this registrationis of little probative
val ue.

In the same sense, applicant’s argunent that this
descriptive termshould be registered because there are
ot her meani ngs for the words which make up the mark that do
not apparently relate to decorative water fountains is not
wel | taken. As noted above, the descriptiveness of a term
within the nmeaning of the Act is not determned in a
vacuum but rather in relation to the goods identified in
the application. Qur inquiry therefore nust be whether
someone who knows that the goods are decorative water
fountains will be further informed as to their features,
uses or characteristics by this mark. Consuners presented
wi th applicant’s products bearing the mark “FLOANER BED
FOUNTAIN' will imrediately know, w thout further thought or
i magi nation, that applicant’s goods are fountains that may

be used in flower beds. As such, the termis nerely
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descriptive and registration is precluded by Section

2(e) (1).

DECI SI ON: The refusal to register is affirned.



